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IN THE UTAH COURT OF APPEALS
FOR THE STATE OF UTAH
CITY OF AMERICAN FORK,
Appellee,

APPELLANT'S BRIEF

MICHAEL MOWER,

CaseNo.20010036-CA

v.

Appellant.

JURISDICTION
This is an appeal on behalf of Michael Mower from a bench trial
conviction of two counts of Assault - Domestic Violence, a class "B"
misdemeanor in violation of Utah Code Annotated §76-5-102, and two
counts of Intoxication, a class "C" misdemeanor in violation of Utah Code
Annotated §76-9-701, in the Fourth Judicial District Court, the Honorable
Howard Maetani presiding.
This Court has jurisdiction over this matter pursuant to Utah Code
Annotated §78-2a-3(2)(e), and Rule 4 of the Utah Rules of Appellate
Procedure.

STATEMENT OF THE ISSUE
Whether there was legally sufficient evidence for the Court to
find the Defendant, Michael Mower, guilty of two counts of Domestic
Violence and two counts of Intoxication. The applicable standard of review
is "clearly erroneous" and asks whether, the trial court's verdict in a criminal
case is against the clear weight of the evidence. State v. Featherson. 781
P.2d 424 (Utah 1989). In other words, "if the appellate court otherwise
reaches a definite and firm conviction that a mistake has been made, the
findings (or verdict) will be set aside." Id.
RELEVANT STATUTES AND REGULATIONS
U.C.A. $76-5-102: "Assault is: (a) an attempt, with unlawful force or
violence, to do bodily injury to another; (b) a threat, accompanied by a
show of immediate force or violence, to do bodily injury to another; or (c)
an act, committed with unlawful force or violence, that causes or creates a
substantial risk of bodily injury to another."
U.C.A. §76-9-701: "A person is guilty of intoxication if he is under
the influence of alcohol, a controlled substance, or any substance having the
property of releasing toxic vapors, to a degree that the person may endanger
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himself or another, in a public place or in a private place where he
unreasonably disturbs other persons."
U.C.A. §76-2-402. Self-Defense: "A person is justified in threatening
or using force against another when and to the extent that he or she
reasonably believes that force is necessary to defend himself or a third
person against such other's imminent use of unlawful force."
STATEMENT OF THE CASE
Appellant Michael Mower was charged by way of information on
October 10, 2000, with one count of Assault - Domestic Violence in
violation of Utah Code Annotated §76-5-102, and one count of Intoxication
in violation of Utah Code Annotated §76-9-701. He was then charged by
way of information on October 15, 2000 with one count of Assault Domestic Violence in violation of Utah Code Annotated §76-5-102, and one
count of Intoxication in violation of Utah Code Annotated §76-9-701.
Because of the proximity and nature of the two cases, both were combined
and tried together in every respect. (R. 4-5). Hence, this appeal is taken
from one trial on both sets of charges under two case numbers.

A bench trial was held December 5, 2000. Judge Howard Maetani,
after having heard all the evidence presented, found Appellant guilty of both
counts of Assault - Domestic Violence, and Intoxication (R. 86). Mr.
Mower was sentenced the same day to six (6) months in jail on both cases
with credit for the 53 days already served while awaiting trial. (R. 86-92).
In addition, Mr. Mower was to complete the "Out" program offered by the
jail and/or the Foothill treatment program for his alcoholic tendencies. (R.
86-92). The Court held the matter over for review upon his completion of
one of the programs. (R. 91-92).
A stipulation to extend the time for the filing of the notice of appeal
was signed by both parties on January 8, 2001. Based upon that stipulation,
and in the interests of justice, an Order extending the defendant's time to file
his notice of appeal was entered by Judge Maetani on January 17, 2001.
Accordingly, the notice of appeal was timely filed on January 8, 2001.
STATEMENT OF FACTS
Appellant was charged with two counts of Assault - Domestic
Violence, and two counts of Intoxication on separate occasions. The
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prosecutor alleged that the cases against Mr. Mower were based on the
following:
Officers responded to the Mower residence on October 10, 2000 after
a call reporting a disturbance was made. (R. 51). Ms. Mower told officers
that the appellant had choked her around the throat. (R. 52). The
responding officers also saw red marks around Ms. Mower's throat. (R. 52).
The officers believed that Mr. Mower had been drinking and was
intoxicated. (R. 52). Mr. Mower, claiming that he was not under the
influence of alcohol, asked to have a Breathalyzer test administered. (R.
66). Officer Campbell, who transported him to jail, denied him the test. (R.
66).
Officers responded again on October 15, 2000, to the Mower
residence on a call of domestic disturbance by an upstairs neighbor. (R. 52).
On that occasion, Officers noticed that Mr. Mower had a cut on his cheek.
(R. 54). Mr. Mower explained that this cut had come from Ms. Mower's
attack on his person. (R. 54). Ms. Mower had come to visit the appellant
that evening. (R. 54). While there, the two had a heated argument during
which Ms. Mower claims that the appellant struck her three times across the
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face. (R. 55). In defense, according to her statement at the scene, Ms.
Mower then hit the appellant. (R. 55). Ms. Mower showed physical signs of
being struck on her face, and Mr. Mower was believed to be intoxicated. (R.
56). However, a review of Ms. Mower's testimony at trial completely
contradicts her statement made to officers at the scene. In fact, at trial, Ms.
Mower denied being stricken by Appellant. (R. 12).
However, Mr. Mower testified that Ms. Mower struck the first blow
after a heated argument, and that he then struck her out of pure reflex. (R.
67). Mr. Mower also testified that Ms. Mower had filed a false report of
domestic violence with the Provo Police Department in April of 2000. (R.
68-69). After the Provo police officer had verified that Mr. Mower had been
at work during the alleged incident, he apologized to and released Mr.
Mower. (R. 69). On cross-examination, Mr. Mower admitted to having
been arrested on five previous occasions on claims of domestic violence, but
insisted that each of these occasions had been the result of false reports. (R.
72). Each of the five charges was eventually dismissed. (R. 73-81).

Judge Maetani, acting as trier of fact, returned a verdict of guilty on
all four counts, namely two assault- domestic violence charges and two
intoxication charges. (R. 86).
SUMMARY OF THE ARGUMENT
The evidence presented at trial was insufficient to convict the
Appellant, beyond a reasonable doubt, of the crimes charged and set forth
above. According to his testimony, Mr. Mower acted out of self-defense,
after having been struck by Ms. Mower. Moreover, Ms. Mower's testimony
is the only direct evidence to contradict the Appellant's account. Her
testimony was proved at trial to be incredulous as a result of previous false
police reports she had filed against her husband in similar matters, in
addition to the effects of severe alcoholism.
ARGUMENT
The applicable standard of review when a claim of insufficiency is
brought as a result of a bench trial conviction is "clearly erroneous" and asks
whether, the trial court's verdict in a criminal case is against the clear weight
of the evidence. State v. Featherson, 781 P.2d 424 (Utah 1989). In other
words, "if the appellate court otherwise reaches a definite and firm
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conviction that a mistake has been made, the findings (or verdict) will be set
aside/1 Id.
In order to establish the offense of assault - domestic violence, the
State must prove that the Defendant did attempt, with unlawful force or
violence, to do bodily injury to another. See, U.C.A. §76-5-102 (1953 as
amended). As to the crime of intoxication, the State must prove that the
Defendant was under the influence of alcohol to a degree that he was a
danger to himself or others, and that he unreasonably disturbed other people
as a result. See, U.C.A. §76-9-701 (1953 as amended.
Ms. Mower, the alleged victim, testified at trial that she could not
remember the details of either of the occasions presently under review. She
testified that she was under the influence of alcohol at the time of the
incidents to a degree that she did not have a clear recollection of the events.
When asked directly whether she was choked around the neck by the
Appellant on October 10, 2000, she indicated that she could not remember.
(R. 9). As to the events of October 15, 2000, she likewise fails to provide
any testimony as to the alleged assault, claiming that she could not recall the
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incident. She was the only other person present during the incidents in
question.
Moreover, on cross examination, Ms. Mower denied that the
Appellant had made any of the threats contained in the police report
generated on the two dates. Additionally, Ms. Mower admitted to being
under treatment at Wasatch Mental Health for severe alcoholism, which had
placed her in the hospital on previous occasions. Ms. Mower then testified
that she struck her husband on October 15, 2000, breaking his glasses and
cutting his face. This evidence was corroborated by a booking photo, which
was received into evidence, from the Utah County Jail showing the injury to
Mr. Mower.
Next, the upstairs neighbor and landlord to the Mowers, a Mrs.
Glather testified to hearing loud noises coming from the downstairs
apartment. She testified that she heard Ms. Mower call the Appellant a "son
of a bitch" and throw something at him. She also testified that the
"aggressive move" that the Appellant made toward his wife consisted of his
leaning toward Ms. Mower with a "menacing" look. (R. 42). Ms. Glather
also admitted that her view was occasionally obstructed by a wall in her
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direct line of sight. Ms. Glather's entire testimony regarding the assault was
based upon conversations she had with Ms. Mower, who had already
testified as set forth above. She never testified that she saw the Appellant
assault Ms. Mower, or for that matter consume alcohol.
Next, Officer Bevard from the American Fork City Police Department
testified. He recounted, over counsel's objection, much of what Ms. Mower
had reported to him on the scene of both incidents. Additionally, Officer
Bevard admitted that he was not sure that Mr. Mower was under the
influence of alcohol on the 10th of October, 2000. (R. 58).
The Appellant then chose to testify in his own behalf. Mr. Mower
testified that his wife would get argumentative when drinking hard liquor, as
she had been on the days of the incidents. With respect to the 10 of
October, 2000, Mr. Mower testified that his wife and he had an argument
and that she had gone upstairs to visit Mrs. Glathar. When she returned a
few minutes later, the argument between them started again at which time
the police responded to the scene. At no time were blows exchanged on this
occasion. Mr. Mower was then arrested and taken to jail. On the way to the
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jail, the Appellant requested that the officer administer a breathalizer test to
determine whether he was intoxicated. The officer refused.
With respect to the events on the 15th of October 2000, Mr. Mower
testified that the two began to argue again. At one point, Mrs. Mower
reached over and squeezed the beer can in the Appellant's hand, causing it to
spill. He then admitted to pouring some of the rest of the beer on her. After
arguing for another minute or two, Mrs. Mower, according to the
Appellant's testimony, punched him in the face. Then, and only then, did
Mr. Mower strike her back. At this point, the Appellant clearly testified that
his actions were in reality reactions to being assaulted by his wife.
Utah law recognizes the justification of self-defense "when and to the
extent that [the individual] reasonably believes that force is necessary to
defend himself or a third person against such other's imminent use of
unlawful force." U.C.A. §76-2-402 (as amended). According to the
Appellant's testimony, and as corroborated by the booking photo introduced
into evidence, Ms. Mower has struck him in the face. His reaction was
justified as reasonably necessary to defend himself.
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Mr. Mower's direct examinationfinishedwith his account of a false
police report of domestic violence filed by his wife against him while he was
working approximately 50 miles away. Mr. Mower was arrested and was on
his way to jail when the responding officer verified that Mr. Mower had in
deed been working all day, not assaulting his wife. At that point, the officer
returned the Appellant to his residence with his apologies. The prosecution
then, toward the end of the record, verified that there had been numerous
domestic violence charges filed against the Appellant in the past, but that
each of those charges had been dismissed. (R.74-80).
At the close of evidence presented to the trier of fact in this case, the
Court had before it the following evidence: (1) the statement of the alleged
victim who could not remember the events of the incidents in question as a
result of her own alcoholism and mental problems, and who offered no
evidence that there was ever an assault committed upon her; (2) the fact that
the same alleged victim had, on at least one previous occasion, filed a false
police report with respect to a domestic violence charge; (3) the testimony of
an upstairs neighbor who heard muffled sounds coming from the basement
and saw Ms. Mower throw something at the Appellant who was standing
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with a "menacing" appearance; (4) the testimony of an officer that was
entirely based upon statements made by the alleged victim which were
recanted at trial; (5) testimony from the same officer that he did not know
whether the Appellant was intoxicated on the night of the 10th; and (6)
testimony from the Appellant clearly establishing that no crime occurred on
the 10th of October, 2002, and that the only crime that occurred on the 15th
was an assault committed upon him by his wife.
While there may be various interpretations of evidence depending
upon the credibility of witnesses at trial, this record is clear that there was
not sufficient evidence to establish, beyond a reasonable doubt, that the
Appellant ever committed the crimes charged. In fact, the only real
evidence is the account of an alleged victim who is a proven liar who
recanted her own original account at trial. There being no conclusive
evidence as to any of the crimes charged, it was clearly erroneous for the
trial court to convict the Appellant.
RELIEF SOUGHT
As a result of the foregoing, the Appellant respectfully requests that
his convictions on each of the four charges be overturned.
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CONCLUSION
In summary, because of the insufficiency of the evidence presented by
the prosecution at trial it was clearly erroneous for the trial court, as trier of
fact, to convict the Appellant of the crimes charged. As a result, each of the
convictions should be overturned.
DATED this 2S*—day of August, 2002.

MARK D.EDDY
Attorney for Appellant
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